
   
 
 
 
  
  
 
 

To:  Norwood Board of Selectmen 

From:  Town Counsel, David A. DeLuca, Esq. 

Date:   February 14, 2023 

Re:   Legal Review of Legislative Failure to pass October, 2021 Home Rule Petition To  

         Extend Norwood Fire Chief Contract   

         

In my capacity as Norwood Town Counsel, I have been asked by the Norwood Board of 

Selectmen to respond to the various allegations of illegal actions surrounding the Massachusetts 

Legislature failure to pass the Norwood Home Rule Petition request to extend the statutory 

retirement age from 65 to age 70 for the Norwood Fire Chief, David Hayes.  The Board is 

compelled to respond to the various allegations of wrongdoing raised in the correspondence 

received from State Representative, John Rogers and State Senator, Michael Rush.  This 

response is not intended to respond to the personal and political criticism made by our legislative 

delegation against Norwood Town Officials; rather it is confined to analysis of the legal issues 

raised in the correspondence received from the Town’s legislative delegation. 

This response is based upon due diligence review of facts known to the date of this letter 

on the legal issues raised in the correspondence received from State Representative, John Rogers 

and State Senator, Michael Rush directed to the Norwood Record, and to Norwood Town 

Meeting Members.  Due to the length and complexity of the Rogers and Rush correspondence, 

and the blend of personal, political and legal allegations contained therein, on behalf of the Board 
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of Selectmen I provide the following response, but I will continue to review this matter and 

respond accordingly.   

At the outset, it should be noted that the correspondence directed to Town Meeting 

Members and to the Norwood Record is in a word:  Extraordinary.  It is extraordinary in its 

accusatory tone toward Norwood Town Officials; and it is extraordinary insofar as it is based 

upon misrepresentations and exaggerations not based on facts, and a misstatement of the 

applicable legal standards.  With the capable assistance of Labor Counsel for the Town, I will 

respond to the allegations of illegal actions by Norwood Town Officials.  As for the personal and 

political attacks contained therein, I defer to the Norwood voters to respond through the state and 

local electoral process.  

FIRST:  Rogers and Rush allege Open Meeting Law Violation.  It was alleged that 

General Manager, Tony Mazzucco “conspired” with Selectman Plasko to 

violate the Open Meeting Law, c. 30A by “directing” a majority of members 

of the Board of Selectmen to attend a fundraiser for Senator Spilka. 

 

Response The deliberate use of inflammatory language such as “conspire with” and 

“directed others” is without basis; since all such actions by Town Officials were voluntary and 

well within the bounds of the law, in accordance with the provisions of the Open Meeting Law, 

MGL c. 30A. 

There can be no violations of the Open Meeting Law where there is no meeting, or 

deliberation as defined by the Open Meeting Law, M.G.L. c. 30A.  Voluntary attendance at a 

political fundraising event does not qualify as an Open Meeting Law violation. Characterization 

of attendance by elected or appointed town officials at a fundraising event as a violation of the 

Open Meeting Law is a gross misstatement of the law because there was no meeting of the Board 

or deliberation by the Board at the event. 



Moreover, we have confirmed that all contributions made to Senator Spilka’s campaign 

committee were duly recorded and well within the limits as required by MGL c.55, s.2.  There is 

no evidence that the Chairman of the Board of Selectmen or General Manager Mazzucco 

“handed out $100 cash in any attempt to influence legislation”.  This is an inaccurate and 

irresponsible allegation.   

 

SECOND: Rogers and Rush allege: illegal use of Norwood Public Resources to lobby for 

legislation to benefit the Norwood Fire Chief in violation of Mass Ethic Law, 

c. 268A. 

 

Response:  I would like to note that the municipal officials are not subject to 

Massachusetts lobbying laws.  M.G.L. c. 3 states that the lobbying law, “shall not apply to 

employees or agents  . . . of a city, town . . . who are acting in their capacity as such employees or 

agents.”  

Further, the Town of Norwood policy for personal use of the Town computer server 

permits incidental use for non-work-related matters as long as it is not disruptive to the work 

unit.  This includes a provision in the Fire Chief’s current contract that permits department cell 

phone use for incidental personal purposes.  Additionally, we have confirmed that letters and 

email communications written by Fire Department personnel were respectful of this policy and 

entirely voluntarily offered by those individuals in support of the proposed legislation.  The 

Commonwealth’s Conflict of Interest law, M.G.L. Chapter 268A, § 23(b)(2)(ii), creates 

considerable leeway for policy making public employees such as a Selectman or Town Manager 

to use his/her official title, public work time and public resources in non-election related matters. 

State Ethics Commission Advisory 11-1 confirms this position.   Therefore, letters and emails 



sent or received by appointed or elected Public Officials to advocate for the Fire Chief legislation 

is well within their authority – and there is no evidence that such verbal or written support was 

either coerced or conspiratorial in nature.   

Fire Chief Hayes’ advocacy for favorable action on the proposed legislation appears not 

to be a violation of MGL c. 268A.  There is a distinction here where Chief Hayes and other 

municipal officials were supporting the Home Rule Petition request for Special Legislation 

which remained speculative, therefore only indirectly financially benefit the Norwood Fire Chief. 

The proposed contract required legislative approval, and remained contingent terms to be 

fulfilled by continued employment.  Further the “particular matter” as defined by MGL c. 268A, 

s.1(k) specifically permits the Fire Chief’s participation in “enactment of general legislation by 

the general court and petitions of cities, towns, counties and districts for special laws related to 

their governmental organizations, powers, duties, finances and property.”  As we expect to 

continue this investigation, we found no legal authority to date to determine a violation of c. 

268A for the Fire Chief to “participate” in the negotiation of his own contract with the Town,  

 

THIRD: Representative Rogers and Senator Rush alleged an attempted violation of 

the Open Meeting Law in connection with a planned State House Meeting on 

November 17, 2022. 

 

Response: Once again there is no violation of the Open Meeting Law where the 

contemplated meeting is not a “meeting” on a matter within the Selectmen’s jurisdiction, nor 

could there be any “deliberation” as defined by c. 30A, §21, as this meeting was concerning 

legislation entirely within the Massachusetts  Legislature’s control.  Moreover, the meeting was 

not a meeting of the Board, but rather of the legislative staff who are not subject to the Open 



Meeting Law. 

In any event, after discussion with staff members at Senator Rush’s office, Norwood 

officials complied with the request to send only 2 members of the Norwood Board of Selectmen 

to this meeting, eliminating any possible Open Meeting Law violation.  It is a misstatement or 

exaggeration to state that Norwood Town Officials intended or “attempted” to violate the Open 

Meeting Law in November, 2022 in connection with an invitation by the Legislature to meet with 

them. 

As stated earlier, guidance from the Mass State Ethics Commission permits both elected 

and appointed officials in their policy making capacity to engage in non-election related political 

activity while on duty and while in uniform.  This is customary for all Town Officials acting in 

their official capacity. 

 

FOURTH: Representative Rogers and Senator Rush allege that General Manager 

Mazzucco illegally signed a 5 year contract with Chief Hayes, prior to Town 

Meeting approval of The Home Rule Petition in October, 2021. 

 

Response: The ability of the Town to contract for personal services with its Police Chief 

and Fire Chief is expressly authorized by MGL c.41, s.108O, where it states in part, “Any city or 

town acting through its appointing authority, may establish an employment contract for the 

salary, fringe benefits, and other conditions of employment, including but not limited to, 

severance pay, relocation expenses, reimbursement for expenses incurred in the performance of 

his duties or office, liability insurance, conditions of discipline, termination, dismissal, and 

reappointment…  .” 

 



 The contract the Town entered into with Chief Hayes clearly and expressly states that its 

contemplated 5-year duration is entirely contingent upon Town Meeting approving and the Town 

successfully petitioning the State Legislature to adopt a special act to allow Chief Hayes to 

continue to serve as Fire Chief beyond 65 years of age.  Moreover, the contract plainly states that 

the termination of the Fire Chief’s employment terminates the employment agreement. This is 

not only legal, but a good business practice for Town Management to know that their Fire Chief 

would be bound to serve in accordance with acceptable terms of a contract prior to engaging in 

an exhaustive political process. 

The 5-year term of the proposed Home Rule Petition was vigorously debated on the floor 

of the Town Meeting and efforts to amend the terms of The Home Rule Petition for a lesser term 

were proposed, but failed by majority vote. 

The proposed Home Rule Amendment to extend Fire Chief Hayes’ term of employment 

from age 65 to age 70 passed by a clear majority of Town Meeting Members present, 64 to 54.  It 

is simply misleading and irrelevant to state that over 100 members were not present and not 

voting should somehow taint the validity of the clear majority vote in favor of the measure.  The 

vote of the Town Meeting was legal. 

  

FIFTH:  Representative Rogers and Senator Rush allege that Fire Chief Hayes 

accepted a compromise to amend The Legislative request from a 5 year 

extension to 3 years. 

 

Response:  It is clear from correspondence sent to and received by the Representative’s 

and Senate’s Offices, that there is no evidence to support the representation provided by the 

Professional Firefighters of Massachusetts Union to the Massachusetts legislature that there was 



a compromise to limit Chief Hayes’ eligibility for an extension of his term from 5 years to a 

lesser term of 3 years.  This representation of a compromise was made without Chief Hayes’ 

acknowledgement or agreement.  Chief Hayes and the Norwood Board of Selectmen immediately 

refuted this representation with correspondence to Norwood’s legislative delegation.  This is 

plainly a manufactured fiction that is now unfairly used to characterize this Legislation as 

“controversial and broadly objectionable.”  

Norwood has had 3 fire chiefs in the last 5 years, and the extension of the current Fire 

Chief for an additional five year term would have lent stability to otherwise fractured leadership 

within the Fire Department.  Home Rule Legislation to extend Police and Fire Chief beyond that 

statutory retirement of 65 is a relatively routine legislative request.  The Dedham Fire Chief was 

extended in the current legislative term; and the Norwood Police Chief was extended in the 

recent past; both without the real or imagined political, personal, or legal obstacles present here. 

 

Conclusion 

The inescapable facts and evidence discovered thus far indicate that the Norwood 

Legislative delegation was given a mandate from the Norwood Town Meeting in October, 2021. 

By the close of the Legislative session in December, 2022, the legislative delegation apparently 

was either unwilling or unable to execute on this mandate.  The allegations of legal wrongdoing 

by Norwood Town Officials made by the Legislative delegation to the Norwood Record and the 

Norwood Town Meeting members are unsubstantiated by the facts gathered by the Town.   

 
 
 
 
 
 


